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Overview of Financial 
Participation in a 
Typical IBA 
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• Contribution to Socio-Economic Development 

• Education and Training 

• Employment Prospects and Conditions 

• Business / Contracting Opportunities and Joint Ventures 

• Participation in Environmental Oversight and Protection 

• Cultural Protection Measures 

• Financial Participation 

 Represents DIRECT economic benefits from the project, received by 

the local aboriginal community – Cash Payments. 

 Also represents compensation to the aboriginal party for the direct and 

indirect impacts of the project on traditional activities and use of land . 
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Major Components of a Typical IBA 
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• Fixed Cash Payments / Guaranteed Minimum Payments 

 Predetermined amount that is not tied to cash flow, profitability, pricing 

of extracted resources, quantity of resources extracted 

 Typically received during the construction and/or initial production phase 

of the Project 

 Intended to provide a guaranteed minimum amount of cash to the 

aboriginal community  

 Often used to fund employment related education and training and 

business start ups 
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Financial Participation 

Fixed payments represent a guaranteed compensation for impacts on 

the land and aboriginal way of life at the outset of the project, 

regardless of its future success or failure.   
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• Variable Cash Payments 

 Annual payments made over the life of the project, often paid after 

capital cost recovery of the Project 

 Typically determined according to a formula based on one or more 

variables: revenues, cash flow, profitability, resource prices, quantity of 

resources extracted, etc.  

 Intended to allow the aboriginal party to share in the benefits from 

successful operation of the project, including any windfall that may 

accrue to the developer if mineral prices increase 

 Alternatively, since variable payments are linked, directly or indirectly, to 

the level of activity, cash flow or profitability of the project, they may be 

reduced in the event of lower production levels or profit margins 
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Financial Participation 

Variable payment structures allow for a sharing, between the project 

proponent and the aboriginal community, of the risks and rewards tied to the 

value of resources and the ultimate success or failure of the project 
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• Other items of a financial nature which can be negotiated in an IBA 

 Annual contribution for socio-economic development  

 One-time contribution for specific projects in the community 

 Contribution to economic development corporation to promote local 

entrepreneurs 

 Funding of training programs 

 Funding of scholarships 

 Compensation for direct loss of land use 
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Other Financial Compensation 

These items, like contracting and employment benefits, should be 

considered outside of the “Financial Participation” calculation.  



Raglan Agreement – The Godfather of IBAs 

• Raglan Agreement -1995 

• Revolutionized the manner in 

which resource companies 

engage with First Nations 

• First (and only) Canadian IBA to 

be made public  

• Addresses environmental 

protection and mitigation, dispute 

resolution, financial provisions 

(profit-sharing), Inuit enterprises 

as well as training and 

employment. 

• First Nation Financial Participation 

in the Project: 4.5% of Annual 

Operating Cash Flow 
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Impact of Global 
Downturn and Recent 
Stabilization in 
Resource Prices 
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“RB Energy shutters Quebec lithium mine as financing fails” 
Financial Post – October 8, 2014  

 

“First Nickel applies for receivership” 
The Sudbury Star – August 20, 2015 

 

“Cliffs Natural Resources loses billions in bargain sell-off of Bloom Lake 

assets”   
The Globe and Mail – December 13, 2015 

 

“Banks Island Gold tips into bankruptcy” 
The Vancouver Sun – January 8, 2016 

 

“19 Canadian energy companies and 12 miners under review for 

downgrade as Moody’s takes stock of global commodity meltdown” 
Financial Post – January 21, 2016 
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From The Headlines… 
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Commodity Price Freefall – Base Metals / Iron and Nickel 

Feb 2012 

Nickel:  $9.25 

Feb 2016 

Nickel:  $3.76 

Feb 2013 

Iron Ore:  $154.64 

Dec 2015 

Iron Ore: $40.88 
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Commodity Price Freefall – Precious Metals / Gold and Silver 

Feb 2012 

Silver: $34.17 

Oct 2012 

Gold: $1,746 

Dec 2015 

Gold:  $1,068 

Silver: $14 



Impact on Resource Projects 

• Project delays / cancellations 

 The new economic reality has 

challenged  “world class” projects 

• Greater overall uncertainty 

• Lower projected project profitability 

• Difficulties raising financing 

 Investment market downgrades as 

to value and feasibility of projects 

• Cautious approach from investors and 

management 
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Result: Less money to go around for all stakeholders 



Initiating a Productive 
Negotiation 
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• IBA negotiations can extend from 6 months to 2 years or more 

• Given the lengthy, and sometimes difficult, negotiation process the use of 

pre-IBA agreements in principle can set the tone and expectations: 

 Comprehensive Exploration Agreements  

 Memorandums of Understanding (MOUs) 

 Pre-IBA employment and contracting benefit agreements that operate 

through the exploration and development phases, while IBA 

negotiations are on-going 
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Starting Off on the Right Foot 

The level of engagement of a project proponent in concluding such 

pre-IBA agreements will signal its intention (or not) to constructively 

embark on a collaborative IBA negotiation process 
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• Such up front agreements can address a number of issues, including:  

 Capacity funding for negotiation costs 

 Main areas to be addressed in the Impact and Benefit Agreement 

 Negotiation process and timeline 

 Form of final agreement 

 Information to be shared by both parties (financial and otherwise) 

 Conduct of parties during negotiation process 
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Issues to Address Up Front 

Expectations relative to financial participation should be addressed at 

the outset of discussions, failing which the process can get derailed  



Getting to “YES”  -
Practical strategies to 
get a deal done 
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 Aboriginal parties need to truly understand the financial realities of the 

project, both its potential and its challenges 

• Proponent preoccupations include the impact of IBAs on the Net 

Present Value return metrics of the project 

 Project proponents need to recognize the immediate, medium and long-

term needs and aspirations of the aboriginal community 

 Delay and blocking tactics need to be replaced by true desire to find 

solutions and negotiated settlements to impasses 
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Need for Transparent Exchange of Information 

Only with this deeper level of mutual understanding can common 

ground solutions be found to the inevitable negotiation impasses 
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 Aboriginal communities need to be able to identify fact vs. fiction when 

negotiating with project proponents 

 It is vital to receive real time project information including preliminary, 

advanced and final feasibility studies to understand: 

• Status and timeline of the project 

• Resource and reserve estimates 

• Key success drivers 

• Projected financial performance and key assumption (commodity prices, 

foreign exchange) 

• Financing requirements and proposed source of capital 

• Potential enhancements to the project (other resources, refining and 

processing plants, etc.) and location of such activities 
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Project Finances – Fact vs. Fiction 

Need to differentiate real financial obstacles which need to be 

addressed to reach a deal vs. negotiation “posturing” by a proponent 
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Timing of Payments 

 May need to address liquidity constraints of a project during exploration, 

development and construction stages 

 Certain fixed, typically front-loaded, payments can be deferred until start 

of production, to address financing constraints in early stages 

 Concessions provided to reduce fixed payments in early years should be 

compensated by higher participation in later years (after capital payback), to 

normalize appropriate financial participation entitlements in accordance with 

current evolved IBA standards 
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Financial Participation – Strategies for getting a deal done 

Increased need to show flexibility and creativity to get a deal done 
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Nature of Payments – Equity Participation 

 Liquidity and financing constraints can also be addressed by negotiating 

alternative compensation in lieu of fixed cash payments  

 Increased use of equity (shares), warrants, options to provide the 

community with equivalent value while limiting immediate use of proponent 

cash resources 

 When accepting shares, need for due diligence and consideration of several 

factors, including: 

• Timing of issuance (when will I get the shares?) 

• Value at date of issue (what will the shares be worth?) 

• Hold period and restrictions (am I allowed to sell the shares?) 

• Market liquidity (will anyone want to buy my shares?) 
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Financial Participation – Strategies for getting a deal done 



47

Nature of Payments – Participation Formula 

 Depending on the specific characteristics of the project, proponents may 

favor participation based on NSR (Net Smelter Revenues), NCF (Net Cash 

Flow), or an alternative mechanism 

 Aboriginal parties need to show flexibility in considering various participation 

structure, but also need to be well informed as to the benefits and 

drawbacks, in relation to the project at hand 

 For example, NSR may be less risky, but the aboriginal party does not fully 

benefit from incremental profits of project enhancements. Alternatively, a 

NCF formula can provide greater participation in an environment of rising 

resource values, which normally fall to bottom line 
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Financial Participation – Strategies for getting a deal done 

Understanding the details of the project and its key profitability 

drivers are critical to negotiating the most favorable participation 

structure for your community 
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Certainty of Payments – Fixed vs. Variable 

 Historically, fixed and guaranteed payments could represent from 15% to 

25% of the total estimated aboriginal participation payments   

 As projects have become more marginal (less profitable) and financially 

riskier, proponents and investors reluctant to commit to fixed payments 

 High fixed and guaranteed obligations become an impediment to securing 

project financing – No Financing…No Project  

 Generally no impact on total amount of participation (early fixed payments 

are generally deducted form later variable payments), but lower certainty of 

compensation if the project is not performing 

 Risk can be partly mitigated by use of Guaranteed Minimum Payments in 

the event of project suspension 
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Financial Participation – Strategies for getting a deal done 

For marginally viable projects, more IBA payment risk is 

being pushed onto to aboriginal parties  
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Certainty of Payments – Variable Rates based on Commodity Prices 

 Current Reality: We are negotiating IBAs in the context of commodity prices 

at an all-time low 

 Prices often significantly lower than assumed in the feasibility study 

 Aboriginal parties need to show sensitivity to this key driver of project 

success and profitability 

 One strategy is to apply different NSR or NCF participation rates at different 

commodity pricing levels 
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Financial Participation – Strategies for getting a deal done 

This allows the proponent to negotiate a lower amount of 

aboriginal participation at current commodity prices, while 

providing upside to the community if / when prices return to 

historical levels 
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Trade off financial participation concessions for other benefits 

 In exchange for some of the financial participation concessions noted in 

previous slides, communities can negotiate favorable provisions in the 

areas of employment, contracting, education and training 

 In certain instances, the identification and negotiation of specific contracts 

allocated to aboriginal businesses can be included in the IBA 
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Financial Participation – Strategies for getting a deal done 

Overall, the key to maximizing benefits in the current environment 

is usually finding the right hybrid approach, combining several of 

the strategies outlined herein 



Importance of 
Drafting – The Devil’s 
in the Details 
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• Complexity and Specificity  

 

 

 

 

• Dispute Avoidance vs. Dispute Resolution 

 Dispute Resolution: Leave it to a Lawyer 

 Dispute Avoidance : Hire an Accountant! 

• Leave no room for interpretation: 

 Labor over every definition - know your accounting terms 

 Measurement may be years away 

 No one will remember the parties’ “intent” 
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Why is Drafting so Important? 

Terms of Agreement on Financial Participation – 1-5 pages 

IBA Financial Participation Chapter – 15-30 pages 
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Questions 
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