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YOUR PRESENTER!



WHAT IS THE NATIONAL ENERGY 
BOARD?



WHY IS CANADA “MODERNIZING” THE NEB? 



GOAL OF TODAY’S PRESENTATION

 Give overview of the NEB and the problems with it

 Start a discussion on solutions that will hopefully end 
with common positions for an upcoming written brief

 Canada’s NEB modernization process is not going as fast 
as the environmental assessment one: the committee will 
be named soon by Canada but we still have some time



WHAT DOES THE NEB DO? PART 1



WHAT DOES THE NEB DO? PART 1

 The NEB was created in 1959 to regulate certain aspects 
of the energy industry under federal jurisdiction.

 Most people now know the NEB regulates pipelines. 
Generally, in relation to fossil fuels, the NEB regulates:

• the construction, operation, and abandonment of pipelines that cross 
international borders or provincial boundaries

• imports of natural gas and exports of crude oil, natural gas liquids, 
natural gas, refined petroleum products



WHAT DOES THE NEB DO? PART 2



WHAT DOES THE NEB DO? PART 2

 The NEB also regulates electricity in certain areas not 
covered by provinces. In particular the NEB regulates:
 the construction and operation of international power lines and 

designated inter-provincial power lines

 exports of electricity

 As we know, Hydro-Québec is very interested in exporting 
hydro power to the US and in building power lines for such 
purpose. The NEB is in charge of both the export license 
and the approval of the lines. 



OLD NEB PROCESS 
(before HARPER’S 2012 OMNIBUS BILL C-38)

 NEB gives license for pipeline (central issue: whether 
project is in public interest – looks mainly at financial and 
economic considerations)

 NEB does not handle environmental assessment process 
(central issue: will pipeline cause significant negative 
environmental impacts that are not justified)

 NEB could say NO to pipelines (although it never did)



NEW NEB PROCESS 
(after HARPER’S 2012 OMNIBUS BILL C-38)

 NEB still says whether pipeline in “public interest” but 
also for 1st time conducts the environmental assessment 
process: 2 processes get merged into 1 under authority of NEB 
panel

 NEB has no experience with environmental assessments 
& Not used to mass public engagement

 Federal cabinet took complete control of approving or 
rejecting pipelines: now NEB just makes recommendations



GOAL OF BILL C-38 CHANGES: 
MAKE IT EASIER & FASTER TO APPROVE PIPELINES

BEFORE C-38: PIPELINE PROTESTS 

BY BC FIRST NATIONS

AFTER C-38: IDLE NO MORE & 

OPPOSITION TO ALL PIPELINES



WHY IS NEB PROCESS BROKEN?
Part 1
 Failure to respect rights of First Nations (more on this later…)

 Arbitrarily short timelines imposed (max 15 months)

 Limit the number of intervenors (have to be “directly affected” or have 
“special expertise”)

 Lack of adequate funding, including for First Nations

 No consideration of climate change effect from Alberta Tar Sands yet NEB 
is allowed to base its decision on the economic importance of producing 
and exporting more tar sands

 Limitations on challenging pipeline company’s information (no or limited 
cross-examinations)

 And…



WHY IS NEB PROCESS BROKEN?
Part 2
 …Biggest problem: NEB is a rubber stamper that will always 

approve a pipeline

 “Charest affair” just the tip of the iceberg of NEB’s bias

 Problem is called “Regulatory Capture”

 Regulatory capture takes place when the regulator ceases to 
be independent and starts to work for the interests of the 
industry it is regulating

 How did this happen? Some contributing factors:
• The NEB was moved from Ottawa to Calgary in the heart of the fossil fuel 

industry
• Funding for NEB mainly comes from industry
• Board members came from energy industry, primarily from Alberta



TRUDEAU RESPONSE
(after criticizing Energy East and Kinder Morgan reviews by NEB 
during election campaign )

 NEB Modernization: but will not affect current pipeline 
reviews like Energy East

 “Interim measures” for current reviews like Energy East 
(announced Jan 27, 2016)

• Made process a bit longer (21 months for NEB + 6 months for Fed 
decision)

• NEB still won’t talk about climate change but Fed government will study 
climate impacts of more tar sands on the side

• Added First Nation consultation on the side…Canada currently 
reaching out to First Nations on what that process should look like



UPCOMING SUPREME COURT CASES 
ON CONSULTATION & NEB

 3 recent Federal Court of Appeal cases involving 
consultation issues and the NEB (the first 2 of which will 
soon be heard by the SCC – nov 30, 2016)

 Hamlet of Clyde River v. TGS-NOPEC Geophysical Company ASA 
(TGS), 2015 FCA 179

 Chippewas of the Thames First Nation v. Enbridge Pipelines Inc., 2015 
FCA 222

 Gitxaala Nation v. Canada 2016 FCA 187



TWO SEPARATE LEGAL ISSUES

1- Can the NEB fulfil the duty 

to consult?

Is the NEB “consulting” 

during the review when it 

looks at impacts on First 

Nations and ways to mitigate 

those impacts?

2- Does the NEB have to 

decide whether the duty to 

consult was met before 

recommending approval of 

the pipeline?



THREE CASES: 
NEB NOT CROWN & NOT DELEGATED DUTY TO 
CONSULT BUT COUNTS AS CONSULTATION

NEB 
PROCESS

CROWN’S 
DUTY TO 
CONSULT



LOOKING AHEAD TO SUPREME 
COURT (SCC) JUDGMENTS

1- Supreme Court will likely agree that the NEB process can be 
relied by Crown to fulfil at least some of the duty to consult: the 
Courts have always allowed Canada to rely on environmental 
assessments to meet some of duty to consult

2- Some confusion in cases re whether the NEB has to decide if 
Crown’s duty was met before recommending approval. But in 
files like Energy East where NEB does not really make a decision 
(just recommendation), difficult to see how the Supreme Court 
would impose such an obligation on the NEB



WHY IS THIS “MODERNIZATION” PROCESS 
IMPORTANT IF NO EFFECT ON ENERGY EAST?

 Could be new fossil fuel infrastructure once Energy East and 
other pipelines are stopped

 NEB is still in charge of making sure current pipelines are 
running safely and are decommissioned safely 

 NEB also offers energy policy advice to Canada

 NEB also in charge like we saw of power lines which is and 
will likely continue to be a source of contention with First 
Nations

 Two Supreme Court cases will not likely transform whole 
system



CHANGES NEEDED TO 
NEB STRUCTURE

 Relocate NEB to Ottawa

 Have members with diversity of background 

(not just people from fossil fuel industry) and 

have Indigenous representation

 Should be publicly funded



CHANGES NEEDED TO 
NEB MANDATE

 Seeming broad agreement among critics that the NEB 

should no longer be assigned the task of making 

recommendations about the approval of projects. Cannot 

be trusted to be fair and unbiased

 Maintain role of overseeing operational safety

 Policy advisory function transferred to other federal 

agency – too much of cheerleader for fossil fuel industry



PARAMETRES FOR NEW PROJECT APPLICATIONS
PART 1 – CLIMATE TEST



PARAMETRES FOR NEW PROJECT APPLICATIONS
PART 2 – FPIC

 This is a good opportunity to try to integrate FPIC

Will not be easy because unfortunately, we know see that 
Trudeau is backtracking on promise to implement UNDRIP

 FPIC needs to be integrated into any project review or 
environmental assessment: we need collaborative assessment 
and decision-making processes based on true Nation-to-Nation 
relationships



LUNCH!


