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Overview
• Navigation Protection Act (NPA) 

• Formerly Navigable Waters Protection Act 
(NWPA)  

• Key Changes to NPA (2014)

• Legislative Review Process 

• Preliminary Understanding of the Review 

• Indigenous Participation

• Issues for First Nations 

• S. 35, FPIC, UNDRIP

• AFN Resolution and next steps 
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Source: www.thestar.com/news/canada/2016/06/20/liberals-launch-public-reviews-of-
environmental-assessments-national-energy-board.html



The Navigation Protection Act
Legislative Background 

and Key Changes 
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Legislative Background 

• 2012 Omnibus budget legislation 
• Changes to various pieces of legislation that apply to the review of projects 

• Included amendments to the Navigable Waters Protection Act (NWPA) 

• 2014 Navigation Protection Act (NPA) came into force replacing 
NWPA

• 2016 NPA Review expected to commence in the fall and report the 
outcomes in early 2017
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Navigable Waters Protection Act 

• One of the oldest federal environmental laws, 
enacted in 1882

• NWPA protected 2 million lakes and rivers, 
essentially any waterway that could float a canoe 

• NWPA regulated “works” on, over, under, through 
or across navigable waters including obstructions to 
navigation, as well as depositing materials such as 
gravel and mine tailings that risked impacting 
navigation
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Navigation Protection Act 

• Amendments came into force April 1, 2014

• Regulates the construction, placement, alteration, repairing and 
rebuilding of works in, on, over, under, through or across navigable 
waters 

• Protection includes three oceans, 97 lakes and 62 rivers

• List of Scheduled Waters 
• (Online: http://laws-lois.justice.gc.ca/eng/acts/n-22/FullText.html#h-27)
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Key Changes to NPA 2014

• New Schedule of lists includes 162 navigable water ways where people 
must apply for regulatory authorization for works that interfere with 
navigation (previously applied to all waterways in Canada where you could 
float a canoe)

• Owners of new works in non-scheduled navigable waters have the 
opportunity to request to opt-in to the NPA regime

• Authorizations issued under the NPA not subject to a specific duration 
unless specified in a term and condition

• Onus now on owner to notify the Minister if a work causes or is likely to 
cause a serious and imminent danger to navigation
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NPA Legislative Review Process 
2016-2017 
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• Review by the Standing Committee on Transport, Infrastructure and 
Communities 

• Fall 2016 – Appearances before the Committee, submission of briefs, and/or 
online submissions (TBC)*

• Indigenous Participant funding window - deadline passed September 23. 

• Early 2017 –Committee Report

*Information derived from Transport Canada presentation Sept 2016 FNQLSDI Sessions  
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Preliminary Understanding of the NPA Review 
Process



• All Canadians are encouraged to provide views, following Committee guidelines, 
directly to the Committee 
http://www.parl.gc.ca/About/House/WitnessesGuides/guide-brief-e.htm

• If preferred, Canadians may submit any concerns or suggested improvements to 
the NPA review team at NPPHQ-PPNAC@tc.gc.ca

• More information is available at www.Canada.ca/environmentalreviews

• Departmental officials will support the review with additional opportunities (e.g. 
on-line consultation, speaking engagements, meetings) 

*Information derived from Transport Canada presentation Sept 2016 FNQLSDI Sessions  
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Other Opportunities to Provide Feedback 

http://www.parl.gc.ca/About/House/WitnessesGuides/guide-brief-e.htm
mailto:NPPHQ-PPNAC@tc.gc.ca
http://www.canada.ca/environmentalreviews


Issues for First Nations 
Concerning the Environmental Review
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First Nations have constitutionally protected 
Aboriginal Rights to ownership and jurisdiction 
over water

Duty to Consult (Federal and Provincial)
• Crown cannot delegate to a third party 

Free, prior and informed consent (FPIC) 
• Self-determination 

Inherent Rights
• S. 35, UNDRIP 
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Source: http://www.ictinc.ca/blog/section-35-of-the-constitution-act-1982



Origins of the Duty to Consult and 
Accommodate 

• Inherent Rights – rights pre-existing to colonization – recognized in s.35 of the 
Constitution Act 

• Treaties – Aboriginal title & rights identified in treaties give rise to duties to 
consult & accommodate according to the given Treaty
• Modern treaties or self-government agreements also identify these duties

• Common Law – recognition standard in court decisions, full enunciation of duties 
still evolving
• 2014 Tsilhqot’in decision set precedence in declaration of Aboriginal title
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Critical Factors in Consultation 

• Both the federal and provincial Crowns have a duty to consult.

• The Crown cannot delegate its fiduciary obligation to consult to a 
third party.

• Consultation must genuinely attempt to address First Nations’ 
concerns about the impact of an action on their rights, and have no 
predetermined outcome.

• Accommodation is the reconciliation of the sovereignty of the Crown 
with pre-existing rights of First Nations.
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Principles of First Nations’ Consent 
• Principle reflected in First Nations’ law and policy and is supported by the UN Declaration on the 

Rights of Indigenous Peoples, which recognizes that the free, prior, and informed consent of First 
Nations is required:
• for development activities on First Nations traditional lands 
• in the development of legislative or administrative measures affecting First Nations

• The UN Declaration recognizes that the right to self-determination – including the right to 
consent and to withhold consent – is held by each First Nation

• Currently, under Canadian Common Law, consent is required in the instance of established rights 
and where the infringement is determined to be significant

– determination of infringement impacts must be made with First Nations; cannot be done 
unilaterally
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The United Nations Declaration on 
the Rights of Indigenous Peoples
(UNDRIP)

Article 25 of The United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP) – declares 
“Indigenous Peoples have the right to maintain and strengthen their distinctive spiritual relationship 
with their traditionally owned and otherwise occupied and used lands, territories, waters and coastal 
seas and other resources and to uphold their responsibilities to future generations in this regard”.

Article 32 (2): States shall consult and cooperate in good faith with the Indigenous Peoples concerning 
through their own representative institutions in order to obtain their free and informed consent prior 
to the approval of any project affecting their lands or territories and other resources, particularly in 
connection with the development, utilization or exploitation of mineral, water or other resources. 

Article 32 (3): States shall provide effective mechanisms for just and fair redress for any such activities, 
and appropriate measures shall be taken to mitigate adverse environmental, economic, social, cultural 
or spiritual impact.  
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Legislative & Policy Development
• Crown must consult First Nations on policies or bills that may affect rights & 

interests

- This is often relegated to parliamentary processes that do not fulfill the duty

• Legal duty exists in addition to consultation as a matter of good public policy

• Unilateral Crown approach – which may infringe First Nations rights – will be 
subject to judicial scrutiny carrying the risk of a Crown decision or activity being 
held to be void or unenforceable 

• Such an approach is clearly counter-productive resulting in delay, high costs to 
all involved, ineffective policy development and ongoing implementation 
issues
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First Nations Input

Previous work has identified key areas for inclusion in federal approach:

• Focus on key federal regulatory frameworks that impede First Nations free, 
prior and informed consent by shrouding transparency of decisions 
through Cabinet / PM approvals (CEAA, 2012, NEBA). 

• Coordination of federal and provincial assessment regimes has left out First 
Nations – must be fully engaged.
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“Waters” removal from title of the legislation signals move 
away from EA 

• Navigability of waters criteria is murky it depends upon Ministerial tests 
for  an “aqueous highway”

• “Dewatering” is prohibited yet still we are now hearing from First Nations 
like the Mikisew Cree about the damage being done to World Heritage 
sites like the Peace River.

• Of 162/8500 rivers and 97/2,000,000  lakes in Canada and 3 oceans are 
scheduled in the interest of safety.  All other drinking water sources, fish 
spawning, shellfish and aquatic plant habitats are considered better used 
for containing mine tailings, causeway footings and other “works” 

• What constitutes an “obstruction” in the case of  stone  fishing weirs and 
First Nations communities themselves.



First Nations Inclusion in the Review of 
Environmental and Regulatory Processes  
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Key Points in AFN Resolution 35/2016

• AFN to advocate that any approach to environmental assessment and protection must 
respect First Nations Treaties, rights, title and jurisdiction, and recognize our responsibilities 
to our traditional territories.

• Support First Nations locally and regionally to fully engage in the review of the 
environmental and regulatory processes, along with other measures meant to affirm First 
Nations’ roles as stewards of their lands.

• Mandate the AFN to seek the immediate release of information and resources from federal 
and provincial/territorial governments to engage in dialogue on the review processes and 
any new policies or regulations that may be created as a result of those reviews.
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What’s next at the AFN
Ongoing (2015-2020) As part of the strategic planning for the AFN - provide 
analysis and information on legislative, policy and regulatory change and 
identify potential impacts/infringements to First Nations

• Analysis/Legislative reviews (Fisheries Act, Navigation Protection Act, CEAA, and NEB)

• Advocate for UNDRIP articles, specifically proper engagement, consultation and 
accommodation based on FPIC

Nov 2016 National Fisheries Committee meetings

Dec 2016 - AFN Special Chiefs Assembly
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Thank you
Merci

ASSEMBLY OF FIRST NATIONS
55 Metcalfe Street, Suite 1600, Ottawa, ON   K1P 6L5

Telephone:  613-241-6789  Toll-free:  1-866-869-6789  Fax:  613-241-5808

www.afn.ca 
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