
Me Nadir André

Regional Head, Aboriginal Law Group

THE LEGAL FOUNDATION OF 
IMPACTS AND BENEFITS 

AGREEMENTS (IBA)

Workshop on Impacts and Benefits Agreements 
(IBA) and IBA’s monitoring tools and 
consultations, Wendake, February 15-16, 2017



EXPRESSION OF CONSENT?

o Expression of consent by an Aboriginal group to a Project

o Under Canadian law: consent is tied to the holders of an aboriginal title;

o Difficulty of proof and costs relating to claims;

o Who gives the consent? (Individuals, families, bands, councils, nations?)

o To whom should the consent be given?

o Can a Project be carried out without this consent?

o The limits of the justification test;

o In theory, it does not yet apply to Aboriginal Nations that are beneficiaries of a 
treaty : However, see the decision on Wahgoshig v. Solid Gold in Ontario and 
the Cree Nation's opposition to the Great Whale and Strateco projects;

o In international law: the concept of Free, Prior and Informed Consent (FPIC) and 
its implication in Canada.



EXCERPTS FROM THE TSILHQOT’IN JUDGMENT 
(Part 1)

o [76] The right to control the land conferred by Aboriginal title means that 
governments and others seeking to use the land must obtain the consent of 
the Aboriginal title holders. If the Aboriginal group does not consent to the 
use, the government’s only recourse is to establish that the proposed 
incursion on the land is justified under s. 35 of the Constitution Act, 1982.

o [86] First, the Crown’s fiduciary duty means that the government must act 
in a way that respects the fact that Aboriginal title is a group interest that 
inheres in present and future generations. The beneficial interest in the land 
held by the Aboriginal group vests communally in the title-holding group. 
This means that incursions on Aboriginal title cannot be justified if they 
would substantially deprive future generations of the benefit of the land.



EXCERPTS FROM THE TSILHQOT’IN JUDGMENT  
(Part 2)

o [92] Once title is established, it may be necessary for the Crown to reassess 
prior conduct in light of the new reality in order to faithfully discharge its 
fiduciary duty to the title-holding group going forward.  For example, if the 
Crown begins a project without consent prior to Aboriginal title being 
established, it may be required to cancel the project upon establishment of 
the title if continuation of the project would be unjustifiably infringing.  
Similarly, if legislation was validly enacted before title was established, 
such legislation may be rendered inapplicable going forward to the extent 
that it unjustifiably infringes Aboriginal title.

o [97] I add this. Governments and individuals proposing to use or exploit 
land, whether before or after a declaration of Aboriginal title, can avoid a 
charge of infringement or failure to adequately consult by obtaining the 
consent of the interested Aboriginal group.



FREE, PRIOR AND INFORMED CONSENT (FPIC)

o Section 32 United Nations Declaration on the Rights of Indigenous 
Peoples, 2007: 

Indigenous peoples have the right to determine and develop priorities and
strategies for the development or use of their lands or territories and other
resources.

States shall consult and cooperate in good faith with the indigenous peoples
concerned through their own representative institutions in order to obtain their free
and informed consent prior to the approval of any project affecting their lands or
territories and other resources, particularly in connection with the development,
utilization or exploitation of mineral, water or other resources.

States shall provide effective mechanisms for just and fair redress for any such
activities, and appropriate measures shall be taken to mitigate adverse
environmental, economic, social, cultural or spiritual impact.



FREE, PRIOR AND INFORMED CONSENT (FPIC)

• Free: Consent is given in the absence of coercion, 
intimidation or manipulation.

• Prior: Consent is obtained before each key step in the 
development of a project. 

• Informed: All parties exchange information, have access 
to information in a comprehensible form, have sufficient 
data and have the competencies required to make 
informed decisions.

• Consent: The party of interest has the freedom to 
support or refuse a project that has a significant impact 
on Aboriginal culture or lands.



RESULT OF A ACCOMMODATION?

o The obligation to consult is the responsibility of the 
Crown but the promoters must abide;

o Where the parties do not agree on the accommodations, 
the courts may impose them;

o To date, there has been no judgment granting financial 
compensation as an accommodation or for a breach of 
duty to consult;

o Are the benefits of an IBA considered as 
accommodations?

o Should the Crown also find accommodations not 
otherwise provided for in an IBA?



COMMERCIAL CONTRACT?

o The contract is a voluntary agreement between two or 
more persons obliging themselves to one another to 
execute an obligation; 

o It is an agreement that must be negotiated;

o It is synallagmatic since there are obligations on both 
sides;

o It is onerous since it is a question of financial 
arrangements;

o The Crown is not a party to the contract;

o Parties that ratify contracts are bound; and

o The courts (or arbitration) have jurisdiction to interpret, 
enforce or terminate such contracts. 



CONCLUSION

o The strength of aboriginal and treaty rights is the key element in the 
negotiation and ratification of an IBA;

o An IBA is not limited to mining and involves any development of a 
resource on an Aboriginal territory (hydropower, forestry, energy, 
water, etc.);

o Consent to a project, in the context of an IBA, must be given by the 
collective rights holders (hence the importance of clearly identifying 
who that implies);

o The IBA may be considered, in part, as an accommodation from the 
promoter without the participation of the Crown who has a 
constitutional obligation to accommodate; and

o An IBA is first and foremost a contract governed by the rules of 
Quebec civil law and, in other provinces and territories, the rules 
that apply in Common Law.



QUESTIONS?


