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MY EXPERTISE

• 14 years of experience in the field of IBAs

• At my 10th IBA negotiation table

• I’m a specialist in the mining field but presentation today can 
apply to certain extent to other areas but less to areas where 
IBAs are not common (like for industrial plants)

• My law partner Gary Carot is more specialized in hydroelectric 
and forestry files

• My other experience



IBAs: LEGAL CONTEXT

• No law deals with IBAs (extra-judiciary)

• Connection with duty to consult (but that is more 
of a leverage point)

• Mostly an arm wrestling contest with mining 
company – all about leverage!

• Very specialized field - essential to hire IBA 
specialists



GUIDING PRINCIPLES OF IBAs

• Important for First Nations (FNs) to all speak the same language and be 
on same page – or else the mining companies will take advantage of that

• Important to send right messages to the mining industry and the general 
public, especially in a context where First Nations are ALSO asking for a 
share of the mining royalties paid to the Government of Quebec

• Just as in British Columbia and Ontario (royalty sharing of 40-45%), 
obtaining a portion of royalties paid to Quebec should not replace IBAs –
needs to be in addition to IBAs



Context of IBAs with mining 
companies:

• commercial agreement;

• necessary for good relations with 
host communities;

• best practices in business relations 
with First Nations;

• payments, social investments, jobs 
and contracts (local procurement 
policy) to ensure that FNs benefit 
from the economic benefits of the 
project.

Context of agreement with 
Quebec on royalties:

• agreement between FN and QC 
(DOESN’T HAVE TO BE A 
TREATY!)

• FNs are entitled to the benefits of 
land, to benefit from their economic 
development - by virtue of their 
title, treaties (if applicable) and the 
United Nations Declaration on the 
Rights of Indigenous Peoples;

• question of sharing the territory, 
resources and wealth.

IBAs vs SHARE OF ROYALTIES



SUCCESS OF IBA DEPENDS ON 
YOUR LEVERAGE WITH COMPANY

• All companies want an IBA but unfortunately, for the most part, 
they don’t want to really share much at all with FNs

• Flowery words from company but talk is cheap

• Most of the time, it is necessary to make them understand 
(sometimes at the table but more often elsewhere) that it is very 
much worth it to settle with you

• To make them understand, you often have to cause them real 
problems - or at least show you’re ready to cause problems



WHAT IS AN MOU?

• A MOU (Memorandum of understanding) is a pre-agreement with 
fairly general commitments, especially a commitment to negotiate an 
IBA

• Usually, MOUs do not say much

• It's typically the company that pushes for a MOU because an MOU 
really only helps the company – not you. They have everything to 
gain and nothing to lose

• Reminder: not a victory to force a mining company to negotiate. 
Difficult part is to force the company to respect the IBA standards 
established in the rest of Quebec and Canada



WHY IS THE MOU ONLY IN THE 
COMPANY’S INTEREST (1 of 2)

• Most of the time, IBAs are negotiated when the project is at a 
fairly early stage: the company still needs several major 
government permits and money from investors and/or banks

• Note that this is actually the best time for a FN to negotiate an 
IBA because this is the moment when the company needs an 
IBA the most (vs later on when they have all their permits and 
their money). This is the moment that a FN can cause the most 
trouble for a mining company



WHY IS THE MOU ONLY IN THE 
COMPANY’S INTEREST (2 of 2)

• The MOU is important for the company at the very beginning of the 
project because the MOU sends a signal to governments and the 
financial world that there is a good chance that there will soon be 
an IBA. So the MOU encourages investors to continue funding the 
project and governments to continue to grant permits

• This is even more true if it’s a controversial project. For example, 
Mine Arnaud in Sept-Îles where ITUM has always refused to 
negotiate or sign a MOU until it has made a decision in consultation 
with the population on the project

• Another danger with a MOU in such circumstances: a MOU can also 
be interpreted by members of your community as though the Council 
already backs the controversial project



THE SOLUTION?

•Not sign an MOU 

•But what if the company insists?



BRIEF DETOUR IN PRESENTATION!



CRITICAL STRATEGY FOR IBAs: 
NEGOTIATE MONEY FIRST!

I'm just going to talk briefly about the most important strategy once 
you're at the bargaining table. It is always essential to start by 
negotiating the financial chapter - for the following reasons:

• The financial question is the toughest one and the one that will be 
the biggest barrier to an agreement

• We just went over the fact that the more the project advances, the 
less the company needs you (time is not on your side) – so better to 
know sooner rather than later that no agreement will be reached so 
that you can act accordingly

• If you start with the other aspects of an IBA, you may have done all 
that work for nothing and worse, you will have lost valuable time



BACK TO THE MOU!



SO WHAT IS THE SOLUTION FOR 
MOUs?
• How to ensure it is also to your advantage to sign a MOU (win-

win)?

• By making sure you don’t sign an empty MOU. So by ensuring 
that there are real commitments by the company that 
demonstrate that it is really serious. Either through:

• Important payment at the signing of the MOU – more than a few 
hundred thousand dollars;

and/or
• You insist on negotiating the financial arrangements before signing the 

MOU – so the issue of money will already be settled in advance in the 
MOU.



MOU: SUMMARY

•Your signature on the MOU is worth 
something (otherwise, the company would 
not require it)

• It’s important to get something in return



EXCEPTIONS TO THE RULE

Two exceptions:

1) It's a little different and it's a bit less important in the context of an 
existing project where the mining company already has all its permits 
and money. But again, if it’s to sign just to sign, might as well not do it.

2) If the Federal government requires a MOU (for funding negotiation 
costs)

Message to Feds in the room: please do not require an MOU



MOU: CONCLUSION 

• In sum, I think this is the right way to see the MOU. But it’s not the 
end of the world either if you sign it. It's probably not the decision 
that will make or break your IBA negotiations.

• Not as important as other factors:
• starting negotiations as soon as possible (as soon as the project has taken 

shape)
• being advised by lawyers and accountants who are IBA specialists
• being firm and ready to stand up to a mining company if it refuses to behave 

like other companies
• negotiating together if you are several FNs (stronger together)
• forcing mining companies to respect standards (key for you and for rest of 

FNs)



OTHER FIRST STEPS WITH 
COMPANIES

• Before the MOU, other forms of initial contact with companies:
• Exploration agreement (with compensation for impacts)

• And once the project takes shape, pre-development agreement with 
funding to study the project (in addition to inadequate funding from 

governments)

• IMPORTANT: if you commit to negotiating an IBA in these other 
agreements, you are in the same problematic situation as with a 
MOU. But the same solutions apply as well.



Questions?


